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RE: Proposed High-Priority Substance Designations Under the Toxic Substances
Control Act (TSCA) for 20 chemical substances:
1,3-Butadiene, Docket ID number: EPA-HQ-OPPT-2018-0451.
Butyl benzyl phthalate (BBP) (1,2-Benzenedicarboxylic acid, 1-butyl 2-(phenylmethyl)
ester), Docket ID number: EPA-HQ-OPPT-2018-0501.
Dibutyl phthalate (DBP) (1,2-Benzenedicarboxylic acid, 1,2-dibutyl ester), Docket ID
number: EPA-HQ-OPPT-2018-0503.
o-Dichlorobenzene (Benzene, 1,2-dichloro-), Docket ID number: EPA-HQ-OPPT-20180444.
p-Dichlorobenzene (Benzene, 1,4-dichloro-), Docket ID number: EPA-HQ-OPPT-20180446.
1,1-Dichloroethane, Docket ID number: EPA-HQ-OPPT-2018-0426.
1,2-Dichloroethane, Docket ID number: EPA-HQ-OPPT-2018-0427.
trans-1,2-Dichloroethylene (Ethene, 1,2-dichloro-, (1E)-), Docket ID number: EPA-HQOPPT-2018-0465.
1,2-Dichloropropane, Docket ID number: EPA-HQ-OPPT-2018-0428.
Dicyclohexyl phthalate (1,2-Benzenedicarboxylic acid, 1,2-dicyclohexyl ester), Docket
ID number: EPA-HQ-OPPT-2018-0504.
Di-ethylhexyl phthalate (DEHP) (1,2-Benzenedicarboxylic acid, 1,2-bis(2-ethylhexyl)
ester), Docket ID number: EPA-HQ-OPPT-2018-0433.
Di-isobutyl phthalate (DIBP) (1,2-Benzenedicarboxylic acid, 1,2-bis(2-methylpropyl)
ester), Docket ID number: EPA-HQ-OPPT-2018-0434.
Ethylene dibromide (Ethane, 1,2-dibromo-), Docket ID number: EPA-HQ-OPPT-20180488.
Formaldehyde, Docket ID number: EPA-HQ-OPPT-2018-0438.

Note: The Members of the Council are offering their opinions on toxics issues and do not speak for individual tribes.
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1,3,4,6,7,8-Hexahydro-4,6,6,7,8,8-hexamethylcyclopenta [g]-2-benzopyran (HHCB), Docket ID
number: EPA-HQ-OPPT-2018-0430.
4,4'-(1-Methylethylidene)bis[2, 6-dibromophenol] (TBBPA), Docket ID number: EPA-HQ-OPPT2018-0462.
Phosphoric acid, triphenyl ester (TPP), Docket ID number: EPA-HQ-OPPT-2018-0458.
Phthalic anhydride (1,3-Isobenzofurandione), Docket ID number: EPA-HQ-OPPT-2018-0459.
1,1,2-Trichloroethane, Docket ID number: EPA-HQ-OPPT-2018-0421.
Tris(2-chloroethyl) phosphate (TCEP) (Ethanol, 2-chloro-, 1,1',1”-phosphate), Docket ID number:
EPA-HQ-OPPT-2018-0476.
The National Tribal Toxics Council (NTTC) appreciates the opportunity to provide comments
on the Proposed High-Priority Substance Designations Under TSCA. As an EPA Tribal
Partnership Group (TPG), supported by the EPA Office of Pollution Prevention and Toxics
(OPPT), NTTC works on issues related to chemical safety, toxic chemicals, and pollution
prevention for Indigenous people of the U.S. Through this partnership, we assist OPPT with
education and outreach to tribes and, in turn, educate and inform EPA on the effects of
chemicals and pollution upon tribal people.
As required under section 6(b) of the Toxic Substances Control Act (TSCA), EPA is proposing to
designate 20 chemical substances as High-Priority Substances for risk evaluation. As published
in the Federal Register, EPA is interested in comments that would inform the exposure and
hazard assessments and the identification of conditions of use for all 20 chemicals. NTTC
welcomes this opportunity to provide comments on exposure pathways for tribal people in the
U.S. that differ from those of the general population, and that result in higher exposures to
toxins released from consumer products into the natural environment.
There are several key points that NTTC would like to stress, organized under the subheadings
below.
Tribes as highly exposed subpopulation.
Tribes must be considered as a sensitive subpopulation under TSCA. Tribes have unique
lifeways that place them at different risk due to multiple exposure pathways not experienced
by the general population. Examples include:
1. Diet, such as significantly higher fish and other aquatic life consumption that is typically
locally caught;
2. Housing, which tends to be more often substandard with older household furniture and
products, and include dirt yards, lack of garages, and unpaved roads;
3. Worker safety protocols, which tend to be less stringently practiced due to multiple
small businesses, self-employed, and remote access locations not visited by OSHA;
4. Water use for:
o Drinking, which can be from untreated and non-POTW systems, such as well
water and surface haul water
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o
o
o
o
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o

Hygienic use, through daily steam baths
Ceremonial use through steam baths
Multiple artisanal activities (e.g. reed harvest, mouthing, weaving);
Subsistence activities (e.g. hunting, gathering)
Recreational activities (swimming in natural water)
Other lifeways.

For convenience, we include a graphic that depicts many of these exposures.
It is worthy to note that EPA’s own Scientific Advisory Committee on Chemicals (SACC), in their
report on the HBCD and 1,4-dioxane draft risk evaluations, agreed with NTTC’s call “for
consideration of all exposure routes”. SACC also recommended that “the context of the
assessment would be improved by including a graphic similar to the one presented by the
National Tribal Toxics Council at the public meeting, that illustrates exposure routes for
potentially sensitive or highly exposed populations” (reference to the conceptual model above).
Exposures covered by other Environmental Statutes
NTTC notes that environmental statutes do not guarantee protection from exposures,
particularly in the case of tribes, who may be disproportionately impacted. A non-exhaustive
list of examples includes the 229 Tribes in Alaska that have landfills in compliance with RCRA,
but that are unlined, use no cover material, allow open burning, and there is no monitoring or
leachate collection. Under the Safe Drinking Water and Clean Water Act, multiple tribes use
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individual groundwater well systems that are not regulated or monitored and have members on
remote systems that are not POTWs due to the system size. Multiple tribes live in rural areas
and use open barrels for burning, and burnboxes are employed in Alaska for waste disposal that
do not comply with the Clean Air Act. Tribes experience exposures even where responsibility
rests on other environmental statutes, and NTTC strongly urges EPA to comply with their
statutory obligation to consider all exposures, particularly for susceptible and highly exposed
populations, such as tribes.
Disposal
NTTC’s position is that EPA must evaluate disposal as a condition of use for all 20 of the
proposed high priority chemicals in order to comply with TSCA. Disposal is a primary means of
toxin release to the environment, and tribal lifeways depend on multiple activities in the
natural local environment, including use of locally obtained resources as food and water, as
well as for artisan, ceremonial, and recreational activities. Therefore, if disposal is not
considered, then any risk assessment conducted is not relevant to tribal peoples, and their risks
are not evaluated.
The 20 chemicals proposed for high priority designation are all in use in commerce and can be
found in a variety of products that consumers, including children, may use daily. All of these
products eventually will be disposed in a landfill or other disposal site and, in the case of many
tribal and rural communities, the disposal site may be in close proximity to residents, may be
unlined, may be open access, and may include open burning as a management practice, all of
which present multiple exposure pathways and routes for intake and uptake. Environmental
release from disposal of consumer products containing toxic chemicals is the main way
contaminants enter the environment and the communities within that environment. It provides
the primary way that flora and fauna may uptake or intake contaminants, and tribal people
depend on these local food resources for dietary sustenance and tribal health and welfare.
Consideration of disposal as a condition of use in EPA’s risk assessment process is of critical
importance to tribal populations. Tribal people are more highly exposed to contaminants
through environmental fate and transport than other populations, and in unique ways, because
their lifeways revolve around environmental activities for dietary sustenance, socio-cultural
activities, ceremonial and spiritual purposes, recreation, and general well-being. Tribal lifeways
are not a choice and there is no alternative to them for the over 6.5 million Native Americans
across the USA. Tribal lifeways can lead to chronic exposures to toxins in the environment, due
to the much longer duration and higher frequency of exposures tribal people experience, as
well as the higher cumulative dose from multiple exposure pathways. It is unacceptable to
exclude disposal, and the resulting exposures to toxic chemicals, from consideration. NTTC
strongly urges EPA to comply with the law and include disposal as a condition of use for all 20
chemicals. EPA is mandated by TSCA to determine whether the disposal of toxic chemicals
presents unreasonable risk to human health and/or the environment. NTTC has in previous
comment letters informed EPA in detail about the unique characteristics of disposal sites on
tribal lands and in tribal communities and we are able and willing to provide extensive
photographic and narrative evidence that exposure through disposal is very likely for tribal
people.
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NTTC has expressed concern at the paucity of data on tribal risks, as well as the observation
that tribal people are underrepresented or absent from EPA’s risk evaluations and proposed
actions. It is well documented in the scientific literature that Native Americans experience
significant health disparities from the general population and the practice of leaving them out
of any protections will only contribute to further health disparities. NTTC has in the past
provided detailed information to EPA on the chronic exposures tribal people experience. In
order to protect tribal communities, the unique tribal lifeways and exposures, including those
from disposal of products containing toxic chemicals in open dumps that are unlined and that
practice open burning of wastes, have to be considered by EPA. In the Proposed Designations as
High Priority Substances for Risk Evaluation documents for these 20 chemicals, EPA states that
the conditions of use were informed by the CDR database, which ”may not provide information
on other life-cycle phases such as distribution or chemical end-of-life after use in products (i.e.,
disposal)”. The Toxics Release Inventory was also used to supplement the CDR information on
the conditions of use. Only the information that was disclosed by those facilities that have to
report to EPA, and only for the chemicals substances that are included on the TRI. By only using
information from their CDR and TRI resources, EPA does not have the data necessary to
evaluate the risks to tribal people, communities, lands, and waters. NTTC is willing to assist EPA
in obtaining or generating relevant data on tribal risks and exposures that EPA can use in order
to accurately determine tribal risks.
Disposal presents an exposure pathway that disproportionally affects tribal communities.
Landfills and other disposal sites are in closer proximity to residents than municipal landfills on
non-tribal lands. In Alaska, disposal sites are often in very close proximity to homes, schools,
and clinics, usually within a mile, and are regularly accessed by the general population. Many of
those sites use open burning as a management practice. We have brought to EPA’s attention
the fact that in evaluating risks, long absent has been the consideration of waste disposal and
transfer facilities that are not required under RCRA to have liners, leachate treatment,
groundwater monitoring, daily cover material, and/or other protective features. Such landfills
are predominantly found in tribal communities. For example, all rural landfills in Alaska, under
Subtitle D of the state’s program, serving communities of approximately 6,500 or less, lack all of
these protective features. Roughly over one-quarter of the state’s population, and 222 of the
229 federally recognized tribes, live in proximity to such landfills. Additionally, the state’s
federally delegated RCRA Subtitle D program allows contained open burning of solid wastes for
these communities – typically carried out in steel barrels and tanks, without emissions
treatment. Alaska Native communities, and other rural communities, face higher exposures to
toxics from their Subtitle D permitted landfill facilities than urban communities and the risks
they face cannot be accurately determined if this exposure pathway is excluded.
The bulk of used consumer products in Alaska Native tribal communities are disposed of via
burning or placement nearby in an unlined and uncovered landfill that commonly floods at least
annually and joins community snowmelt and breakup waters, in which residents walk and
children play. These leachate-containing waters flow to rivers and ponds, from which Alaska
tribes obtain drinking water and foods. About three quarters of landfills are less than one mile
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from homes and about one-fifth are within one quarter mile. Most of the state is located in
wetland. Landfills are often only a few feet above the water table and are proximate to surface
drinking water intakes and traditional (untreated) household use water, particularly for
unplumbed communities.
With inadequate storage facilities, poor economies of scale, and a lack of recycling options,
electronic wastes containing TBBPA and other toxic chemicals are often not sorted from the
waste stream and are discarded in these unlined landfills. Inhalation of disposal site emissions is
prevalent. Low temperature burning, either on the ground or contained in a steel receptacle, is
a common and federally compliant practice, as a means to affordably reduce waste volume,
provide safer site use conditions, reduce odor, and minimize animal vectors. The municipal solid
waste incinerator units that are used lack any emissions controls and are exempt from CAA
emissions standards. Toxic smoke, containing hazardous gases and particulates, emits directly
to the ambient air. A self-report database with information collected from tribal environmental
professionals (whose positions are paid and trained through EPA Indian General Assistance
Program (IGAP) monies) indicates residents in over one-quarter of those communities smell the
smoke three or more days each week, with nearly nine in ten communities experiencing
emissions odors in town at least monthly. Without burn controls, the fire is left to selfextinguish, and can smolder for up to two days with associated low-temperature emissions.
These disposal circumstances result in contamination of drinking water and traditional food and
cultural resources with petroleum products, waste oil, battery acid, raw sewage, PBTs, flame
retardants, and other hazardous household wastes from consumer products containing
chemicals previously approved under TSCA. In order to determine the risks this exposure
scenario presents for tribal people, these disposal circumstances have to considered by EPA. It
is not acceptable to assume to existing environmental statutes are protective of tribal
communities, as the above RCRA-approved disposal circumstances clearly demonstrate.
Similarly, across the contiguous United States, burn barrel use by individuals is a common
practice throughout Indian country and rural America, in general. Toxic exposures from
consumer and commercial product disposal must be considered in risk assessments,
evaluations, and proposed actions, as EPA is required to consider susceptible and highly
exposed subpopulations, such as tribes.
The above disposal situation presents clear exposure pathways, as well as human and
environmental health implications. Indeed, associations between open dump sites and negative
health outcomes in Alaska have been identified. In a community-level retrospective study,
adverse health effects were found for newborn babies associated with community landfills
characterized to be of moderate to high hazard threat, including low birth weight, preterm
birth, and intrauterine growth restriction (IUGR). Infants born to mothers residing in
communities with high hazard site contents were more likely to have “other” birth defect(s)
than other infants, and positive odds ratios were found for all categories of congenital
anomalies. In a preliminary retrospective cohort study, residents living near dumpsites had
greater incidences of self-reported vomiting and fever. Burning waste near residences was
associated with vomiting and dizziness. Odor complaints (a wind direction proxy) and dumpsite
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visits were correlated with increases in several symptoms with indications of dose-response,
including fever, vomiting, cough, and headache. Because of their unique unlined nature and
open burning of hazardous materials, Alaska tribal community landfills can be considered to
simulate hazardous waste sites to some extent.
In closing, NTTC urges that environmental release from disposal sites, including transfer sites,
C& D sites, materials recovery facilities, and landfills be evaluated in the light of unlined
facilities, ponded water, direct surface water and snowmelt runoff, ambient emissions from
uncovered disposal areas, and untreated waste burning emissions, a large portion of which
have open public access into the site itself as well as proximate general populations, and
unprotected workers and occupational bystanders.
Fish and other aquatic life consumption
Tribal fish consumption rates are much higher than those of the general population, as EPA has
recognized. There are many tribes that have very high consumption rates of not only fish, but
also shellfish, marine mammals, and other aquatic life. NTTC urges EPA to use rates of
consumption that are representative of tribal lifeways. Extensive documentation exists for
tribes in Alaska, the Great Lakes, and the Southwest via Lifeline Group Dietary files, an effort
funded by OPPT.
EPA Science Advisory Committee on Chemicals, in its report on the HBCD and 1,4-dioxane draft
risk evaluations, strongly agreed with NTTC in that EPA must give “special consideration to
specific populations (e.g., tribal, arctic inhabitants, etc.) who depend on fish as a major source
of food because of cultural considerations and provide some quantitative sense of how much
extra risk exists for these populations. In considering special and susceptible population
exposures, more consideration needs to be given to populations with specific preexisting
conditions, such as metabolic disease and obesity, as well as to tribal, ethnic and other
subpopulations that depend heavily on potentially contaminated foods, such as Native
American subsistence fishers”.
Legacy Use
Legacy use of products containing these 20 chemicals is also not considered. In order to
accurately address the risks these chemicals may pose to human health and the environment,
the use and unsafe disposal of consumer products containing them need to be evaluated. Not
considering legacy use, and the risks it poses, disproportionately affects tribes’ exposures.
According to the US Census, Native Americans experience the highest poverty rate in the
country, much higher than the general population. Low income housing is prevalent in tribal
communities today. Older electronics, furniture, and thrift store purchases can lead to
continued and chronic exposure to toxins inside people’s homes. NTTC strongly urges EPA to
consider the impacts of legacy use of these 20 chemicals on tribal populations.
On November 15, 2019, the Ninth Circuit Court of Appeals released its decision in the challenge
to the TSCA risk evaluation and prioritization rules that EPA can no longer exclude “legacy”
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chemical uses from a risk evaluation, nor can it exclude any conditions of use from
consideration.
Systematic Review
NTTC notes that the criteria EPA has used for datasets are not conducive to the inclusion of
reliable and valid tribal data. Tribes are experts for their own people, and when
environmental sampling is involved, Tribes develop and follow approved Quality Assurance
Plans that are usually approved by EPA. NTTC urges EPA to include consideration of Tribal
data that may be submitted by the Tribe that produced it. Where data is not available,
modeling should be employed so that all significant Tribal exposures are captured.
Contaminants that are persistent, bio-accumulative and highly toxic (PBTs) end up in the
environment where Tribes are highly exposed so that evaluation of these chemicals should
focus on tribal peoples’ multiple unique exposures.
Risks from aggregate and cumulative exposures
NTTC notes that to fulfill the intent of Congress, EPA must evaluate the true risk of a
chemical in commerce, and to consider aggregate and cumulative exposures. Assessment of
risk should mirror the real world so that the public is truly protected by agency risk
management decisions. For example, in tribes, nearly everyone has multiple jobs and lives
near their community facilities. A single person may be a landfill worker, an occupational
bystander, a near-facility general population, as well as a consumer. They will likely derive
their food and water, including untreated water, near-source. The resulting multiple
exposures should be considered in aggregate, and in cumulative. In fact, tribal peoples tend
to reside on the lands of their ancestors for the entire lifetime.
Closing Remarks
In closing, NTTC notes that all of the chemicals under the proposed list result in exposures
for tribes, including exposures that are unique to tribes. These exposures should be
considered. Attached additionally are signatures from 60 representatives of 48 federally
tribes who attended an Alaska Tribal Environmental Conference this week. We look forward
to the Agency’s written response to these comments within 90 days. Should you or your
staff have questions or comments regarding our letter, please contact myself, Dianne
Barton, NTTC Chair, at (503) 731-1259 / bard@critfc.org or Fred Corey, NTTC Co-Chair, at
(207) 764-7765 / fcorey@micmac-nsn.gov.
Sincerely,

Dianne C. Barton, Ph.D.
Chair, National Tribal Toxics Council

