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Introduction

Historically, Alaska Native peoples survived and flourished without written laws. Acceptable and unacceptable behaviors were common knowledge, passed down orally through generations.  In response to the demands and complexities of modern times, one of the adaptations Native people have made is to develop written laws.  As a result, modern tribal law in Alaska is typically a combination of unwritten traditional customs and written tribal constitutions, ordinances, resolutions, and tribal court records. 

Alaska tribes are finding that while traditional customs and values make up their unique cultural identity, written laws assist tribal governments to run smoothly and consistently in handling daily affairs in these increasingly complex times.  Written laws reduce confusion about governmental procedures when new council members take office.  Written laws also help the state and federal governments understand tribal systems, which encourages inter-governmental cooperation.

The legal relationship between written and unwritten tribal law is interesting and subject to a variety of interpretations.  Unwritten law, also known as traditional law, customary law, or common law is not a fixed type of law--it changes through time as Native people adapt to current circumstances.  It covers a range from ancient customs spoken and sung by village Elders to current unwritten rules in a community.  When reducing tribal law into written constitutions and ordinances, councils should take precautions, such as consultation with village Elders, to prevent conflicts with unwritten laws. 

Unwritten law plays a role in almost all legal systems.  In English-based law systems, written law is the highest form of law, and once a law is written, it overrides unwritten customs if they conflict.  Tribal systems may or may not operate this way.  For example, some tribes require that written laws be interpreted so as not to conflict with tribal customary law.  Many state and federal court judges may not understand this relationship between written and customary laws in tribal systems.  Therefore, it is extremely important to consider and incorporate, wherever appropriate, tribal customs when writing tribal constitutions, ordinances, resolutions, and tribal court decisions.  It is also important to explain whether or not the written law overrides traditional law when the two conflict.

While tribal constitutions establish general policies and organization of tribal governments, tribal ordinances are written laws that fill in the procedural details for carrying out the political will of the tribes. Ordinances do not give tribes powers they don’t already have, but they do guide governmental activities and provide an organized framework for enforcing tribal law. They are typically adopted by tribal councils with input from their tribal memberships.  Tribal ordinances are the working laws of tribes, typically passed by tribal councils under their legislative powers.  They are ‘living documents’ in the sense that they are adopted, amended, and repealed more frequently than tribal constitutions with which they cannot conflict.  The word ‘ordinance’ is the one used by most tribes in the Lower 48 and also used throughout this handbook, but another word or term could be substituted such as ‘tribal statutes’ or ‘written laws.’

Although it is not always the case and there is no legal requirement to do things this way, tribal memberships typically vote on constitutions and tribal councils vote on ordinances. The jurisdictional power of tribal councils to pass and enforce ordinances primarily comes from inherent sovereignty as delegated from tribal members to tribal councils through tribal constitutions.  It is essential for tribal councils to work in open council meetings when discussing ordinances and to allow discussion by tribal members at such meetings. Tribal members are more likely to respect and follow tribal ordinances when there is an open and fair process for adopting them.  Councils may refer ordinances to a vote of the tribal membership for this reason.   

In order for tribal ordinances to be useful, they must be clearly written and easily understood.  They must be clear and understandable to the tribe.  Although it is not necessary for a lawyer to draft tribal ordinances, review of ordinances by legal consultants is appropriate.  If an attorney is used to draft ordinances, the council should direct the attorney to write in plain, understandable language.     

Reflecting tribal custom and tradition in ordinances is a challenge for any ordinance drafter. Also, tailoring ordinances to the needs and style of a particular village requires close communication between the full council, tribal members, and ordinance drafter. Each village will best be served by adopting locally appropriate ordinances.  Most importantly, councils must be aware of the practical consequences of the laws they adopt. All of this is best accomplished by a thorough line-by-line review of proposed ordinances by councils, wise use of consultants, and consultation with village Elders when questions of traditional law arise. 


ORDINANCE ORGANIZATION - CODIFICATION

A tribe's collection of ordinances is commonly called a code or code of ordinances.  The specific arrangement of ordinances in relation to one another is called codification. Usually, ordinances are arranged in general categories called titles, into narrower topics called chapters, and into specific smaller areas called sections. 

Here is an example of how a tribal code of ordinances might be organized:


Title 1 - Tribal Government Operations



Topics in this title include general provisions for all titles, details of council and court structure and procedures, membership and enrollment procedure, ethic standards for tribal officials, and other ordinances that concern overall tribal government operations. 


Title 2 - Law and Order



Law and order ordinances concern issues such as the regulation of alcohol, drugs, vandalism, trespass, theft, assault, disorderly conduct, bribery, firearms regulation, traffic, and curfews. 


Title 3 - Domestic Relations



Topics in this title concern child protection, child custody, licensing foster homes, adoptions, domestic violence, marriage and divorce procedures, and probate.


Title 4 – Health, Safety, and Environmental Regulation



Health and safety ordinances include animal control, nuisances, fireworks regulation, garbage regulation, hazardous waste, water quality, disposal of vehicles, and search and rescue. 


Title 5 - Land Management



Land ordinances include procedures for acquiring and disposing of land, leasing procedures, zoning, land use permits, rights of way, tribal land assignments, and procedures for land use planning. 


Title 6 - Natural and Cultural Resources



Ordinances in this title include protections for artifacts, religious sites and human remains, regulation of potlatch hunting, traplines, and fishwheels.


Title 7 - Business Enterprises



This title includes ordinances on businesses, utilities, rentals, resource development, and Tribal Employment Right Ordinances (TERO).  

PROCEDURE FOR ADOPTING, AMENDING AND REPEALING ORDINANCES
Tribal ordinance development in Alaska is relatively new and most tribes have no written procedure for working with ordinances.  Adopting an ordinance that provides procedures on how the council will adopt, amend, and repeal ordinances should be considered by all tribes. Quality ordinance development is very time consuming and councils that are interested in ordinance development should assess their overall situation and make priorities.  A few tribes undertake the development of a full tribal code all in one project.  A project of this magnitude often takes several years to complete.  Most tribes in the Interior approach ordinance drafting either by one ordinance at a time, or by one title at a time.  

If a tribe is just beginning ordinance work, the first decision is to determine which approach to take, a whole code, one title at a time, or one ordinance at a time.  If the decision is to approach it one ordinance at a time, the most pressing needs should be addressed first. For example, many tribes suffer from tribal election problems.  For those tribes, working through an election ordinance that clearly outlines election procedure may be an appropriate place to begin.  An ordinance outlining council procedures for working with ordinances may also be a good place to start.  

Once an ordinance development plan is in place, the council, or whomever the council has assigned to draft ordinances, should gather as much information as possible about the ordinance topic.  Sources of information may be both inside and outside the village. In addition to the sample ordinances in this handbook, samples of similar tribal ordinances from other Alaska tribes and from the Lower 48 are extremely useful in this process.  A public meeting may be held to gather village input.  The services of a skilled consultant may or may not be needed.  Ordinance drafters should research relevant tribal, state, and federal law affecting tribal jurisdictional over the issue. Jurisdictional questions may make it necessary to consult with tribal legal consultants.   

Once a draft ordinance is complete, the council meets in an open council meeting to review it in detail.  The council may decide that a full tribal meeting should be held to discuss the matter, or they may decide to mail the draft to tribal members to get their input.  Generally, the more controversial the ordinance is, the more important it is for the council to go out of its way to seek tribal input.

Councils are often required by their own ordinances to have a super majority vote, such as 6 out of 7, to adopt, amend or repeal ordinances.  After an affirmative vote of a council, ordinances are technically adopted in resolution form or by signatures on a certificate of adoption.  When the resolution method is used, the purpose of the ordinance goes in the ‘whereas’ section along with a statement about the authority of the council to adopt the ordinance.  The ordinance itself may be written in the ‘now therefore be it resolved’ section followed by a certification.  When tribal ordinances are organized into a tribal code of law, the resolution or certification portions are taken off.   

Tribal codes should be made available to the community, not just filed away in council offices. Any information concerning discussions, procedures, and unique circumstances surrounding the adoption of specific ordinances should be kept in tribal files. Such legislative history is useful for future understanding and interpretation of ordinances.


ENFORCEMENT OF TRIBAL ORDINANCES

Ordinances themselves are only words on paper.  It takes many people working together to see that they are followed.  Ordinances are enforced in different ways depending on the type of ordinance.  Many tribal ordinances concern procedures of tribal governmental operations.  These are primarily enforced by tribal councils and tribal court judges by following written procedures. Tribal members have the freedom of speech and may always voice their concerns when procedures are not followed. Additionally, tribal members are typically given formal mechanisms, such as membership meetings, initiatives, and recall to regain control of governments that have not followed procedural ordinances.     

Enforcement of law and order ordinances depends on willing compliance by the majority of a community.  When violations occur, enforcement is typically supported by systems of law enforcement such as Village Public Safety Officers (VPSO) and tribal courts. All federally recognized tribes in Alaska have a judicial function, regardless of whether or not their tribal courts are organized under written law.  However, it is recommended to formally organize tribal courts through tribal court structural and procedural ordinances. 

Tribal governments may deputize VPSOs or other persons to enforce tribal law and to cite cases into tribal courts.  Law enforcement training is essential for these people.  In cases where people do not follow Orders of a tribal court (contempt of court), tribal courts may encourage compliance by mechanisms such as confiscating personal property or prohibiting offenders from participating in community events.  Some courts may turn certain kinds of cases over to state troopers or courts for state enforcement.  Tribes that have their tribal alcohol regulation ordinances published in the federal register should have the use of the federal court system to back up tribal court enforcement of them.  

Village support of tribal councils is a critical ingredient for enforcing a wide range of ordinances.  Fair governmental practices and open communications foster support.  If a council or tribal member is violating a tribal ordinance, it is generally up to the village to solve the problem. Outsiders such as the BIA and 638 contractors or compactors have a very limited role in these matters. Any legal system is dependent upon the support and voluntary compliance by a majority of the general population.  When the number of people in a village who violate tribal ordinances is large, the laws may be unworkable regardless of how desirable the laws may be.  In these cases, councils should rework their approach to solving problems in the village.    
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Sample

HEALTH AND SAFETY AND ENVIRONMENTAL ORDINANCESPRIVATE 

Title ____

CHAPTER 1

GENERAL PROVISIONS

Note:  In villages where there are city governments, the city may be handling some of the activities addressed in these ordinances.
Section 1.   Purpose
  

Section 2.   Implementation and Enforcement of Title ____
  

Section 3.   Definitions
  

Section 1.  Purpose

The purpose of this Title is to provide a safe, healthy environment for the people of __________.  [This could be much more detailed outlining goals of environmental regulation and village safety.]

Section 2.  Implementation and Enforcement 

The __________ Tribal Council shall regulate the implementation of this Title and the __________ Tribal Court shall enforce the provisions of this Title in situations where it becomes necessary. 

Section 3.  Definitions


"Vehicle" means any motorized vehicle for use on land, in water, or in the air.


"Hazardous Materials and Toxic Wastes" means any material, product, chemical element, compound or mixture that when improperly stored, used released or disposed of, may adversely impact human health or the environment.


"Village Site" means the lands, buildings, roads, trails, waterways, airport, landfill site in and around the Village area. 


[Add other definitions as needed.]



CHAPTER  2


ANIMAL CONTROL
Section 1.   Loose Dogs


Section 2.   Pet Dogs


Section 3.   Destroying of Domestic Animals


Section 4.   Animal Bites and Rabies


Section 5.   Disposal of Dead Animals


Section 6.   Dog Yards


Section 7.   Enforcement


Section 1.  Loose Dogs

Dogs over the age of three months shall not be allowed to run loose within the Village site.  The owners of any loose dogs shall be liable for any injuries caused by such loose dogs or for any damages to Village or personal property by such loose dogs.

Section 2.  Pet Dogs

All owners are responsible for the health and welfare of their dogs.  Pet dogs shall be kept under control by their owners at all times.  Dogs over the age of three months shall be kept tied up or otherwise confined when not under the owners direct control.  The owners of any pet dogs are responsible for any injuries inflicted by such pet dogs or for any damages to Village or personal property caused by such pet dogs.  All pet dogs shall be vaccinated against the rabies virus at the required intervals.   

Section 3.  Destroying of Domestic Animals

Any dog or other pets that are allowed to run loose, or are neglected, or abandoned, or that are being a nuisance or menace to lives and property may be destroyed at the direction of the Tribal Council.  

Section 4.   Animal Bites and Rabies

A.
A domestic animal that bites an individual shall be confined by its owner for 10 days and watched for signs of rabies even if the animal has a documented, current rabies vaccination.  Any wolf-hybrid dog that bites a human shall be destroyed and its head submitted to the state virology lab for analysis.

B.
Any animal suspected of being rabid that is not privately owned shall be destroyed and the head sent to the state virology lab for analysis.  Any privately owned animal that is suspected of being rabid may be destroyed at the discretion of the Tribal Council.    If the animal is not destroyed, it shall be quarantined in a secure manner at the expense of the owner until it is determined that the animal is rabies free.  

C.
In any case where an animal is suspected of being rabid, the Office of Environmental Health or Health Aide shall be notified immediately.

Section 5.  Disposal of Dead Animals
Disposal of dead animals will be done by removing them to the Village solid waste disposal site at a specific area designed to accommodate animal carcasses, or may be dealt with in a customary fashion.  All owners are responsible for the disposal of their own dead animals.  All other dead animals shall be disposed of by the person who so dispatched such animals.  No dead animals shall be left in the Village proper so as to create a health hazard to the people. 

Section 6.  Dog Yards

No dog yards consisting of 10 or more dogs [or some other number] may be kept within the Village site. 

Section 7.  Enforcement

All complaints concerning any part of this Chapter shall be made to the Tribal Council for investigation.  The Council may turn cases over to the __________ Tribal Court for enforcement.  The Tribal Court shall take such necessary action to protect the lives and property of the people in the Village.  Confiscation of property, fines, community service, counseling, and/or restitution may be imposed for the violation of this ordinance.    

CHAPTER 3


DISPOSAL OF VEHICLES AND ABANDONED

VEHICLES

Section 1.   Disposal of Vehicles


Section 2.   Abandoned Vehicles on Private Property


Section 3.   Enforcement


Section 1.  Disposal of Vehicles

Vehicles shall be disposed of in an area designated by the Tribal Council.  It is a violation to dispose of vehicles in any public place other than the designated area.  Batteries shall be removed and all fluids drained and taken to an approved collection site in accordance with state and federal regulation prior to disposition of vehicles.  Penalty for disposing of vehicles in public places other than in the designated area shall not exceed $500.  Additionally, the person or persons who abandoned the vehicle shall be required to move the vehicle to the designated area or pay for the cost of moving the vehicle and may be required to pay restitution for any personal or property damage.  

Section 2.  Abandoned Vehicles on Private Property

Abandoned cars on private property that are a threat to the safety of the residents of the Village shall be moved to the designated area for disposal of vehicles at the owners expense.  

Section 3.   Enforcement

For violations of this ordinance, the __________ Tribal Council shall deliver or mail a 15-day notice to respond back to the Council on the alleged violation.  If the Council receives no response, a second notice giving the person or party 10 days to respond shall be delivered or mailed.  If there is no satisfactory response to these notices, the case shall be turned over to the __________ Tribal Court to set a hearing date with notification to the defendant.


CHAPTER 4


NUISANCES
Section 1.  Nuisance Violation

A.
Any Village resident or tenant (permanent or temporary) on land in the Village site, who allows his or her property to fall into a condition that endangers the safety, health, comfort, or property of other Village residents shall be guilty of creating a nuisance. 

B.
Complaints under this Chapter shall be filed with the Tribal Council for investigation.  The Council shall deliver or mail a notice to the offender allowing 15 days to respond.  If the offender fails to respond within 15 days of receiving the notice, the Council shall issue a second notice allowing 10 days to respond.  If the Tribal Council determines that the property owner is at fault, the Tribal Council shall request the owner to correct the problem within a reasonable time as determined by the Council.  If the property owner does not comply with the request of the Tribal Council, the Tribal Council shall turn the matter over to the Tribal Court for enforcement. In addition to being fined by the Tribal Court, the property owner may be required to pay restitution to anyone who is injured on their property.  


CHAPTER 5


FIREWORKS
Section 1.   Regulation of Use of Fireworks


Section 2.   Sale of Fireworks


Section 3.   Violation


Section 1.  Regulation of Use of Fireworks

A.
The Tribal Council shall have the authority to regulate the use of fireworks in the Village. The Council may prohibit the use of fireworks in the Village entirely if fire hazard conditions exist.  The Council may limit the type of fireworks allowed in the Village and may limit when and where fireworks may be used.   

B.
All children under the age of 10 [or some other age] must be supervised by an adult, 18 years or older, when using any type of fireworks.

Section 2.  Sale of Fireworks

A.
The sale of fireworks in the Village shall be unlawful unless the person has a valid Tribal fireworks license.  Licenses will only be issued to persons over the age of 21. Persons  wishing to receive a Tribal fireworks license shall apply to the Tribal Council.  The application shall provide at least the following information:


1.
Name


2.
Address


3.
Telephone number


4.
When and where fireworks will be sold


5.
A complete inventory of fireworks to be sold

B.
Licenses shall be issued by and at the sole discretion of the Council.  Any person whose application is denied shall be notified of such action with a statement of the reasons for the denial. 

C.
The cost of a fireworks license shall be $25.00 [or some other amount].

D.
The Council may require bonding or liability insurance.

E.
The Council shall not be liable for harm to people or property involved in the sale     or use of fireworks.

Section 3.  Violation

Any person using fireworks in an unsafe manner may be subject to fine.  Violation of Tribal Council regulation of fireworks or any other part of this chapter shall be enforced by the Tribal Court.  The Court may order fines, community work sentences, and/or restitution for damages cased by fireworks.


CHAPTER 6


ENVIRONMENTAL CONTROL
Section 1.   Solid Waste


Section 2.   Littering


Section 3.   Burn Barrels


Section 4.   Hazardous Waste


Section 5.   Hazardous Materials


Section 6.   Outhouses and Human Waste


Section 7.   Water Qualify of the Natural Waterways

Section 1.  Solid Waste 

A.
The Tribal Council shall strive to maintain a solid waste disposal site that minimizes environmental hazards. The site shall meet the standards established by the Alaska Department of Environmental Conservation as funding permits. All household refuse shall be disposed of in the solid waste disposal site, except that combustible materials may be burned in household burn barrels and hazardous waste shall be disposed of in collection sites approved by the Tribal Council in accordance with state and federal regulation.  

B.
In order to reduce the risk of disease transmission and injuries associated with improper disposal of solid waste, the operation and maintenance of the sanitary landfill shall follow these guidelines:


1.
The landfill working surface shall be kept to as small as practical.


2.
Trenches shall be dug perpendicular to the prevailing winds and not exceed 6 feet deep and shall be sloped at one end to prevent entrapment of children.  Excavated soil shall be stockpiled for future use as a cover material.


3.
Separate trenches shall be provided for household wastes, liquid wastes and animal remains.


4.
Operational cover shall be applied to the compacted solid waste once a month.  All animal remains and liquid waste should be covered immediately after disposal. 


5.
Signs may be posted stating, "No Roadside Dumping."  Directional signs may be provided advising the public of appropriate dumping locations. 


6.
A durable security fence, complete with locking gate, shall be provided to reduce paper scatter, limit public access to the area and to prevent access to the site by wildlife.  


7.
Burning of material at the solid waste disposal site shall be confined and controlled, and physically supervised during the duration of such burning.

C.
Abandoning trash anywhere except in the designated solid waste disposal site is a violation. Persons found guilty, by the _________ Tribal Court, of dumping outside of the designated solid waste disposal site may be fined or sentenced to community service in addition to being required to properly dispose of abandoned trash.  

Section 2.   Littering

It is a violation to litter on any land or waterways in the Village site.   Litter and waste materials that are not burned shall be brought back from picnic and camping areas and disposed of in the solid waste disposal site.  Penalties shall increase for the number of violations of this Ordinance.

Section 3.   Burn Barrels

Individual burn barrels are permitted for residential use, however, the Council reserves the right to regulate their use. 

Section 4.  Hazardous Waste

No material that is flammable, corrosive, reactive (explosive), toxic or otherwise considered hazardous by the Alaska Department of Environmental Conservation shall be disposed of at the solid waste disposal site.  Hazardous wastes or materials shall be disposed of at approved collection sites in accordance with federal and state guidelines. In addition to being fined by the Tribal Court for violating this Ordinance, persons who dispose of hazardous waste in an unapproved manner shall be responsible for the clean up cost and may be turned over to State and Federal authorities. 

Section 5.  Hazardous Materials

A.
No commercial or governmental transporter may transport hazardous material or waste through, store upon, or use on land in the Village site without prior notification and approval of the Tribal Council.  Commercial or governmental transporters who obtain Council approval to transport, store, or use such materials within the Village site shall provide the Council with the following information:


1.
What and how much hazardous material is being brought into the boundaries of the Tribe; and


2.
How and where the material will be used or stored; and


3.
When the material will be within the Tribal boundaries; and


4.
The plan for handling a spill of the hazardous material.

B.
The __________ Tribal Council may impose fines and require clean up and restitution for any spills of hazardous materials on any land or waters in the Village site.

Section 6.  Outhouses and Human Waste

A.
In order to reduce the risk of disease transmission through poor maintenance of outhouses, Village residents shall build and maintain outhouses in a fashion that is safe and shall comply with the following:


1.
All outhouses shall be constructed a minimum of 100 feet from any private water supply system and 200 feet from any community water supply system.


2.
All outhouse pits that become filled to within 18 inches of the top of the ground or that are no longer in use shall be disinfected by pouring household bleach into the pit, then filled in with soil and compacted.

B.
The Tribal Council may pass additional recommendations for outhouse construction, maintenance, and use.  Complaints about hazardous outhouses shall be made to the Tribal Council.  The Tribal Council shall investigate, or appoint someone to investigate the complaint.  If a person fails to comply with this outhouse Ordinance after the investigation, the Tribal Council shall turn the matter over to the Tribal Court for enforcement.  The Tribal Court may order fines, community work sentences, and/or restitution for damages caused by a hazardous outhouse and costs associated with removal and clean up.  

C.
All human waste shall be disposed of in a safe and healthy manner.

Section 7.  Water Quality of Natural Waterways Used by Resident Members of the __________ Tribe

The classification of the waterways used by the resident members of the __________ Tribe shall be the most stringent under the classification system of the Alaska Department of Environmental Conservation in order to protect the natural water quality.  
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